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HAVPSTEAD AREA WATER COWPANY, | NC.
Petition for Exenption Pursuant to RSA 674:30, |11
Order Denying Mdtion for Rehearing

ORDER NO 23,871

Decenber 14, 2001

APPEARANCES: Robert H. Fryer, Esqg. for Hanpstead Area
Wat er Conpany, Inc.; Donahue, Tucker & Ciandella by Robert D.
C andel |l a, Esq. and Susan W Chanberlin, Esq. for the Town of
Ki ngston, E. Barclay Jackson, Esq. for the Staff of the New
Hanmpshire Public Utilities Conm ssion.

PROCEDURAL HI STORY AND BACKGROUND

Fol l owi ng a hearing conducted on April 3 and 4, 2001,
t he New Hanpshire Public Uilities Comm ssion (Conmm ssion) issued
Order No. 23,759 (the Order) on August 7, 2001 granting the
petition of the Hanpstead Area Water Conpany, Inc. (HAWC) for
exenption fromthe Town of Kingston's (Kingston's) |and use
regul ations, including its Zoning Ordinance and Site Pl an
Regul ations, as to three bedrock wells and associ ated punp house
and water lines and mains (the Bartlett Brook Condom ni um wat er
facilities or facilities), pursuant to RSA 674:30,111. The
facilities are located in Kingston but serve residents of the
Bartl ett Brook Condom nium and ot her custoners in the adjoining
Town of Hanpstead. Qur Order was nmade subject to HAWC s

i npl enentation of its “Well Owers Response Plan.”

The Order sets forth the procedural history and
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background of the case, and the positions of the parties, in sone
detail. In particular, the Order discussed the argunents of HAWC
and Kingston regarding the requirenents of RSA 674:30,111 as
interpreted and applied (in its former iteration as RSA 31:62) by
t he New Hanpshire Suprenme Court in Appeal of MIford Water Wrks,
Inc., 126 N.H 127 (1985). The Order further analyzes the need
for the Bartlett Brook condom niumwater facilities and
Ki ngston’s interest in open space as explicated in its
or di nances.

RSA 674:30, 11l allows a utility in circunstances such
as those present here to petition the Comm ssion to be exenpted
fromlocal |land use regulations if the Conm ssion decides that
the present or proposed situation of the structure in question is
“reasonably necessary for the convenience or welfare of the
public.” In the MIford case, the Court observed that the
exenption statute’ s purpose of subordinating |ocal zoning
interests to the public interests served by the utility did not
mean that local interests are not to be taken into account by the
Commi ssion in applying the exenption statute. 1d., at 131.

I n support of this observation, the Court quoted the

foll ow ng passage froma New Jersey case, In re Mnnouth

Consol i dated Water Co., 220 A 2d 189 (1966), regardi ng seven

factors the New Jersey Board of Public Utility Comm ssioners were

aut hori zed and obligated to study in applying a statute anal ogous
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to RSA 674:30, I11:

“’1In passing upon the application the board
[of Public Utility Comm ssioners] has anple
authority as well as the duty to study the
suitability of the | ocus chosen for the
utility structure, the physical character of
the uses in the neighborhood, the proximty
of the site to residential devel opnent, the
effect on abutting owners, its relative
advant ages and di sadvantages fromthe

st andpoi nt of public conveni ence and wel f are,
whet her ot her and equally serviceable sites
are reasonably avail abl e by purchase or
condemmati on which woul d have | ess inpact on
the |l ocal zoning schene, and last, but by no
nmeans | east, whether any resulting injury to
abutting or neighboring owners can be

m ni m zed by reasonabl e requirenents relating
to the physical appearance of the structure,
adequate | ot size, front and rear set back
lines as well as appropriate side |ines

regul ating the positioning of the structure
on the lot, and by proper screening of the
facility by trees, evergreens, or other

sui table means. The board [of Public Uility
Comm ssi oners] should weigh all of these
factors and while no controlling weight
shoul d be given to purely |ocal

consi derations, they should not be ignored.’”

Id. at 131-32 (citation and enphasis omtted).

On Septenber 6, 2001, Kingston filed a notion for
rehearing pursuant to RSA 541 and Puc Rule 203:15. On Septenber
11, 2001, HAWC filed an objection and answer to Kingston's notion
for rehearing. Both Kingston's notion for rehearing and HAWC s
objection were tinely filed.

1. POSITIONS OF THE PARTI ES
A. Town of Kingston

Ki ngston al |l eges three grounds for rehearing, nanely,
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(1) the Comm ssion’s failure to apply the requirenents of the
MIford and Monnouth cases correctly, (ii) the Comm ssion’s
failure to enforce RSA 374:22,1 requiring public utilities to
obtain prior Comm ssion approval to construct certain facilities
in towns in which they are not already engaged in such business,
and (iii) “new evidence” about the continuance of HAWC s al | eged
“unl awf ul excursions” into Kingston's water supply.

Ki ngston nakes several related argunents regarding the
first ground for rehearing, the Commssion’s failure to correctly
apply the requirenents of the MIford and Monnout h cases.
Specifically, Kingston states that (i) the Comm ssion’s failure
to make findings on the seven factors is unlawful and
unreasonable, (ii) the Order ignores the MIford case since it
does not cite the case in the Analysis section and does not
consider the sixth factor, “whether other and equally serviceabl e
sites are reasonably avail able by purchase or condemnati on which
woul d have | ess inpact on the | ocal zoning schene,” and (iii) the
Comm ssion’s finding that “the use of the property at issue here
will not be materially inconsistent with either the spirit or the
letter of the applicable zoning ordinance” is insufficient under
the MIford standard and is an unaut horized interpretation of
Ki ngston’ s zoni ng ordi nance.

B. Hanpstead Area Water Conpany, Inc.

Regarding the issue of the application of the Town of
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MIford case, HAWC argues that it addressed each and every factor
inits subm ssions to the Conmm ssion and says that Kingston based
its entire attack on only one factor, whether other and equally
serviceabl e sites were reasonably available to HAWC. HAWC
further argues that the Comm ssion took careful account of |ocal
interests as evidenced by its inposition of a reasonable “Well
Owner’s Response Policy” as a condition of its approval of HAWC s
operation of the wells.

HAWC asserts that Kingston did not raise the issue of
the Comm ssion’s failure to enforce RSA 374:22,1 in the prior
proceedi ngs al though all the facts were obvious to Kingston.
Pointing to a simlar situation countenanced by the Court in the
Town of MIford case, where the utility had not sought the
Comm ssion’s prior approval to begin construction outside its
service territory, HAW further argues that any failure to
enforce RSA 374: 22,1 does not constitute an error of |aw which
woul d invalidate the Comm ssion’s approval of the exenption.

Finally, regarding Kingston' s allegation of “new
evi dence” about the continuance of HAWC s “unl awful excursions”
into Kingston’s water supply, HAWC asserts that the Bartlett

Br ook Condomi niumwater facilities are located five mles from

Ki ngston’s center and are not economically situated to supply any

water to the Kingston town center. HAW says it has not proposed
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in these proceedings to be allowed to expand its Hanpstead
franchise to use the Bartlett Brook condom niumwater facilities
to service any part of Kingston.

HAWC further contends that neither it nor any entity
owned by its president, Peter A Lewi s, have any interest in or
is proposing to purchase or build any devel opnent in Kingston,
wi th one exception. HAWC states that it is in the process of
applying for a franchise to be limted to one devel opnent in
Ki ngston for which an on-site public water supply not connected
to the Bartlett Brook Condom niumwater facilities was approved
by Kingston’s Planning Board on Novenber 30, 1999, a year before
t hese proceedings. According to HAWC, when the request for
franchi se approval is made to the Comm ssion, Kingston will have
full rights to coment on the franchise application before the
Comm ssion. HAWC notes that the water system was just conpl eted

and the final NHDES permts received in the |ast few nonths.

HAWC argues that all of this information was known or
shoul d have been known by Kingston at the time of the hearing on
this matter.

[11. COVW SSI ON ANALYSI S
A. Standard of Review
Motions for rehearing are governed by RSA 541:3. W

may grant such a notion when we are of the opinion that the
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rehearing is requested for "good reason.” The purpose of
proceedi ngs on rehearing is to "direct attention to matters said
to have been overl ooked or m stakenly conceived in the original
decision, and thus [a rehearing notion] invites reconsideration
upon the record upon which that decision rested.” Dunais v. State
Personnel Commi n, 118 NH 309, 312 (1975) (citations omtted).

B. Application of the Town of MI|ford Case

The relevant issue in the MIford case was whet her the
Comm ssion had authority to grant an exenption under RSA 31:62
with conditions protecting the interests of |ocal residents or
whether its authority only extended to granting or denying the
request for exenption. The Court held that the Conmm ssion
rightfully considered the concerns of |ocal residents when it
granted the utility s request for exenption and the Comm ssion
did have authority to grant an exenption with such conditions.
ld. at 132.

In explaining its reasoning, the Court referred to the
Monnout h case, which had interpreted a statute simlar to New
Hanpshire’s. The Court treated Monnouth as standing for the
proposition that “the purpose of the exenption provision was to
ensure that a variety of conflicting local interests will not
i npede services provided by public utilities to consuners,
particularly in other nmunicipalities, to the detrinment of the

best interests of the public as a whole.” Id. at 131. The Court
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went on to note that “the fact that the exenption statute ‘ nakes
clear the legislative purpose that |ocal zoning regul ations .
shal |l be subordinate to the broader public interest served by the
utility’ does not nean that |ocal interests are not to be taken
into account.” Id. The Court then recited the passage from
Monnout h quoted in Section | regarding the seven factors.
Strictly speaking, the holding in the MIford case
i nvol ved the scope of the Commission’s authority, and not its
duties, under the statutory ancestor of RSA 674:30,111. MIlford
uphol ds the Commi ssion’s broad discretion in applying the
statute. It is fair to say, however, that MIford indicates the
Commi ssion is to take both the interests served by the public
utility and local interests into account when it applies the
statute. It is also fair to say that MIford is supportive of
t he Conmi ssion’s review of the seven factors set forth in
Monnout h in reaching a decision on an exenption request.
Neverthel ess, MIford does not require the Conm ssion to nake
findings of fact on the seven factors and it does not require the
Comm ssion to anal yze or weigh the factors in any particul ar
fashion. Mreover, the Court upheld the exenption proceedings
even though, as here, the project had been substantially
conpleted by the tine the proceedi ngs were commenced. See id. at
129.

In the present proceeding, there was consi derable
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testimony and argunent for and against the site of the Bartlett
Brook Condomi niumwater facilities. Kingston was allowed full
opportunity to be heard. W considered all the evidence and
ruled in favor of the exenption.

Regarding the first factor set forth in Mnnouth, |ocus
suitability, we heard testinony from inter alia, the Departnent
of Environnmental Services that the | ocus was suitable for the
pur pose proposed. W noted that Kingston s ordi nance permts
necessary utility structures. Oder, slip op. at 11

Regardi ng factors two and three, the physical character
of the uses in the nei ghborhood and proximty of the site to
residential devel opnent, we recognized that the uses in the
nei ghbor hood are “rural in nature” and ruled that the proposed
use woul d not have a material inpact. W viewed photographs and
noted that the construction is negligible. 1Id.

Regardi ng factor nunmber four, the effect on abutting
owners, we said that traffic will be light, and no custoners wl|l
cone to the property for service. |d. at 12.

Regardi ng factor nunber five, the relative advant ages
and di sadvantages to the public convenience, we based our O der
on “the totality of the record” and considered the burden inposed
on Kingston agai nst the reasonabl e necessity of water for the
health and safety needs of New Hanpshire custonmers. 1d. at 10.

Regardi ng factor nunber six, whether other equally



DW 00- 214 -10-
servi ceabl e sites are reasonably avail abl e by purchase or
condemmati on whi ch woul d have | ess inpact on the |ocal zoning
schenme, we heard testinony about possible alternate sites for the
wel l's. For exanple, Danna Truslow, a hydrol ogi st-geol ogi st for
Ki ngston, testified about other sites in the area which,
according to her prelimnary, map-based data, had the potenti al
for containing underground water sources. See generally
Transcri pt of Hearing, April 3, 2001, at 10-71. Neverthel ess,
her testinony did not specifically denonstrate the existence of
suitabl e and available alternate sites. Stephen Noury, the
Comptrol l er of HAWC, nentioned three parcels in Hanpstead that
m ght concei vably have been used. See Transcript of Hearing,
April 3, 2001, at 116-118. However, the parcels were all
relatively expensive parcels conpared to the site used by HAWC
the rights to which were acquired at no financial cost to either
t he Conpany or its ratepayers.

There was, noreover, no evidence about suitable and
avai lable alternate sites with | ess inpact on the zoni ng schene.
Kevin Burke, a Sel ectman from Ki ngston, testified that Kingston's
substantive objections to the facilities in Kingston were that
they were built on | and dedicated to open space and they set a
bad precedent for putting a commercial operation on town open
space. See Transcript of Hearing, April 4, 2001, at 18. M.

Burke testified that Kingston' s | and use ordi nances woul d have
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permtted the facilities to be built in dedicated open space if
t hey served exclusively the residents of the Bartlett Brook
Condom ni um and not ot her HAWC custoners in Hanpstead. |d. at
25-26, 45-46. However, there was no evidence that the facilities
woul d have been constructed any differently or woul d have had
| ess inmpact on the open space if only condom niumresidents would
be served. On the contrary, we found that the intrusion into the
rural nature of the property is mninmal.

We considered all the testinony, and our decision to
grant the exenption was a decision that, under all the
circunstances, there was insufficient evidence of suitable,
avai labl e alternative sites with |l ess inpact on the zoni ng schene
so as to warrant denial of the exenption.

Regar di ng factor nunmber seven, whether injury to
abutters can be mnimzed by physical requirenents, the O der
not es and approves HAWC s proposed a Wll Omers’ Response Pl an
to protect the water rights of the residents of Kingston. Id. at
11.

Qur deci sion expressly took account of l|ocal interests.
Al t hough we did not make findings of fact on each of the seven
factors, our ruling in favor of the exenption is a decision that
the local interests did not outweigh the public interest served
by the utility. W believe we correctly followed and applied the

| aw established in the MIford case. After further reflection
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upon our Order pronpted by Kingston's notion for rehearing, we
remai n convinced that we struck the right bal ance between the
interests of HAWC s custoners and the interests of |ocal citizens
in local regulation of land use. W do not believe our Oder is
based on an unauthorized interpretation of Kingston’s zoning
or di nance.

C. Enforcenent of RSA 374:22,1

In its notion for rehearing, Kingston raised for the
first tinme the issue of the Commssion’s failure to enforce RSA
374:22,1, requiring public utilities to obtain prior Conm ssion
approval to construct certain facilities in towns in which they
are not already engaged in such business. However, HAWC s
failure to obtain prior Comm ssion approval was known or should
have been known to Kingston during the prior proceedings.
Accordingly, this assertion is not a valid ground for rehearing.
Even assum ng the issue was tinely raised, however, we have found
that the facilities constructed by HAWC are reasonably necessary
for the public welfare, and under these circunstances we woul d be
reluctant to enforce the statute in a way that would penalize
HAWC s custoners by denying the exenption on this basis. W are,
nevert hel ess, concerned that the public utility statutes be
properly enforced and we will take appropriate action in this
regard, as set forth bel ow

D. New Evi dence
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Kingston’s third ground for rehearing is “new evidence

about the continuance of HAWC s al | eged “unl awful excursions”

into Kingston’s water supply. Based on the information in the

notion for rehearing and HAWC s answer and objection, we do not

think there is sufficient “new evidence to warrant a rehearing

on this ground. Moreover, for the reasons expressed in

subsection B. above, we decline to use a denial of the exenption

as the means of enforcing RSA 374:22.
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HAWC admits “it is in the process of” applying for a
franchise for a recently constructed water system serving a
devel opnent in Kingston. Gyven this and the circunstances of
HAWC s construction of the Bartlett Brook Condom ni um wat er
facilities prior to Comm ssion approval in atown not inits
approved service territory, we will use our authority under RSA
365:5 to investigate HAWC s construction and operati onal
activities in any towns not in its approved service territory to
det ermi ne whet her enforcenent action is warranted.

Based upon the foregoing, it is hereby

ORDERED, that Kingston's notion for rehearing is
denied; and it is

FURTHER ORDERED, that pursuant to RSA 365:5 the
Comm ssion Staff is to investigate and inquire into HAWC s past,
present and contenpl ated construction and operational activities
and actions in any town not in its approved service territory and

report back to the Comm ssion.
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By order of the Public Utilities Conm ssion of New

Hanpshire this fourteenth day of Decenber, 2001.

Thomas B. Getz Susan S. Gei ger Nancy Brockway
Chai r man Conmi ssi oner Conmi ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary



